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Recruitment and the law

Employers risk being accused of discriminatory practice if they avoid considering applicants who are
seeking work permits in the UK. Jane Hannan and Geraldine Kaye explain.

LARGE NUMBER OF FOREIGN STUDENTS have grad-

uated from British universities in recent

years. Many of them wish to pursue an

actuarial career and are more than capa-

ble of doing the job. However, these students often

face difficulties when potential employers refuse their

job applications on the grounds that they would need

a work permit to work in the UK. This article exam-

ines the law in this area and provides some points of

advice on how employers can minimise their poten-
tial liability under race discrimination legislation.

What is the current market situation?
In the actuarial sector, work permits are frequently
granted but many employers decide to disregard
applications from foreign students and have a blanket
policy of not accepting applications from them
because it is simply too much trouble to apply for a
work permit, especially when there are many ‘local’
applicants for the position. These employers could be
falling foul of race discrimination legislation.

How does legislation define race
discrimination?

It is unlawful to discriminate against foreign job appli-
cants on racial grounds in relation to their employ-
ment at an establishment in Britain. This means that
even candidates who do not live in Britain when they
apply for a job here would theoretically be entitled to
bring a claim under the Race Relations Act 1976 in an
employment tribunal.

Direct race discrimination occurs
employer treats one person less favourably than it
would treat another person on grounds of race. In
this context ‘racial grounds’ are defined as colour,
race, nationality, or ethnic or national origins. By
refusing to take on an applicant who does not have a
work permit, employers may be discriminating on
racial grounds - the holding or not of a work permit
is intrinsically linked to nationality and so a policy
relating to whether one was held would inherently be
tainted. In the absence of a satisfactory explanation
from the employer for the less favourable treatment
of a job applicant, an employment tribunal would be
able to draw an inference that the applicant was
treated less favourably on racial grounds. Such expla-
nation would need, among other things, to be objec-
tive for it to be deemed ‘satisfactory’.

Alternatively, a job applicant could claim indirect
discrimination. Indirect discrimination occurs where
an employer applies to one person a condition which
is such that the proportion of the racial group to
which the candidate belongs, and who can comply, is

when an

considerably smaller than the proportion of candi-
dates not from that racial group who can also comply,
a condition which cannot be justified, and which is to
the detriment of that person. If an employer discrim-
inates against everyone who does not have permis-
sion to work in Britain then such a blanket policy will
have an adverse impact on foreign nationals, it being
inherently a discriminatory condition of employ-
ment, with a disproportionate impact, to their detri-
ment, which cannot be justified. Each application
should be considered individually on its merits, disre-
garding the work permit situation.

In short, the factor of a work permit should not fea-
ture in the recruitment decision-making process when
it comes to selection of which applicant is best for the
job.

What are the possible sanctions?

An individual who believes that he or she had been
discriminated against on grounds of race in applying
for a job could bring a claim against the employer in
question. It is relatively cheap and straightforward for
an individual to bring such a claim and in an employ-
ment tribunal costs will not normally be awarded
against the applicant if the claim fails. This could be
damaging, both financially and publicity-wise, for the
employer.

There is no limit to the amount of damages that can
be awarded for discrimination which cover both
injury to feelings and loss of opportunity in the
labour market, going beyond actual wages. The tri-
bunal could also recommend remedial action to
ensure that the discrimination does not happen in
future and, potentially, the Commission for Racial
Equality could also launch an investigation into the
relevant selection procedure. If the employer’s actions
were held to amount to direct discrimination, there
could be criminal liability, punishable with a fine.

How should employers handle applications

from applicants needing a work permit?

+ Do not have a blanket policy that all applications
from applicants needing a work permit will be
refused

There is clearly a risk of discrimination if a blanket
policy is adopted, as the disregarding of applications
is for a reason related to nationality. The fact that an
employer has enough local applicants to fill the post
is no defence to such a policy, so the employer could
face liability. Employers need to consider every appli-
cation on its merits and it is recommended that
strong candidates are interviewed, regardless of their
work permit status.
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¢ Ensure that objective selection criteria are used
when deciding who to interview and whom to
offer the position
An employer needs to show that it used objective cri-
teria in deciding which applicants should go forward
to the interview stage if it is to avoid potential claims.
This could be work experience or qualifications but
not work permit status. If, after considering applica-
tions, the employer considers that it has enough local
candidates of the necessary calibre and, in its experi-
ence, it would not be able to get a work permit for a
foreign applicant on the grounds that there was a
local applicant just as good for the job, then it would
probably avoid discrimination claims. However, there
is a risk that an applicant may have a hidden skill,
such as good communication, which does not come
across in an application form but would be revealed in
an interview. It is prudent therefore to consider all
strong applicants at interview stage.

¢ Using work permit status as a tie-breaker

If, at interview, two candidates were equally good,
then the employer, generally speaking, should give
the job to the local candidate on the grounds that the
foreign candidate would not be granted a work permit
because there was a local person good enough to do
the job. However, employees should be extremely
prudent when making such a decision - as mentioned
above, tribunals are entitled to draw an adverse infer-
ence to them so it is vital that employers can show

that the decision-making process had got that far and
that the only reason a work permit became an issue
was because in those circumstances it was self-evident
that a work permit could not be granted. It is not,
therefore, so much a tie-breaker as an obligation in
relation to immigration law since, when applying for
awork permit, one has to declare that there is no suit-
able local candidate.

Skills shortage
Employers should remember that it is relatively easy
to get permits for actuaries, especially as there is a
skills shortage in this area, so it is unwise to assume
that a permit would not be granted just because there
was a local candidate capable of doing the job. It must
be done on a case-by-case basis and a proper consid-
ered judgement given. The successful candidate must
be chosen in accordance with transparent, objective
criteria. Employers should not attempt to fall into dis-
criminatory practices by not making the effort to
apply for a work permit for the best candidate and
‘creating’ objective criteria which suit the candidate
they have chosen - remember that the tribunal can
draw an inference from all of the facts before it if it is
not satisfied with the employer’s explanation.
Although it is burdensome to consider all applica-
tions, employers should be aware of their potential
liability under the Race Relations Act if they do not
fully consider applications from applicants requiring
work permits. d




